IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

GREGCORY PI LKI NGTON, : CIVIL ACTI ON
V.
CAJ | NSURANCE CO., | NC ; NO. 00-2495

MEMORANDUM

Wl dman, J. February 9, 2000

Plaintiff was term nated fromhis enploynent with
def endant after he was accused of sexually harassing a
subordi nate fenmal e enpl oyee. He has asserted clains for
violations of Title VII and ERI SA and for defamation, intentional
infliction of enotional distress, breach of contract and w ongf ul
di schar ge.

The pertinent facts as alleged in the conplaint are as
foll ow.

Plaintiff was enpl oyed by defendant for seventeen and a
hal f years, during which he was twice pronoted. Hi s |ast
pronotion was to the position of Repository Manager, which he
held at the tine of his termnation.

On March 26, 1998, defendant initiated a bonus
incentive programentitled “Informati on Systens Staff Retention
Progranf (the “retention progranf). The stated purpose of the
retention programwas to “encourage . . . information systens
associates to remain with the conpany” through a transition

period and into the new m Il ennium Eligible enpl oyees,



including plaintiff, would accrue as a bonus a certain percentage
of their salary during four quarterly “incentive periods” over a
two year tine span from March 30, 1998 through March 26, 2000.
As a further incentive for enployees to remain, paynent of the
bonuses was structured so that enployees would receive one third
of their accrued bonus at the end of each incentive period
(“imedi ate noney”) and two thirds for each period at the
expiration of the overall programon March 26, 2000 (“end of
program noney”). Enpl oyees were eligible to receive i medi ate
money if they were enployed by defendant up to and including the
| ast day of the respective incentive period. Enployees were
eligible to receive “end of program noney” if they were enpl oyed
by the defendant through the entirety of the final incentive
period, ending March 26, 2000.

The retention program statenment provided that enpl oyees
who | eft defendant’s enploy “due to no fault of their own such as
reduction in work force, relocation of work assignnent, etc. wll
becone imedi ately eligible for the paynent of any credited
moneys.” It further states that enpl oyees who are “term nated
for cause immedi ately cease participation in the programand | ose
any accredited noney and accrued interest.”

At the tinme plaintiff was pronoted to Repository
Manager, he devel oped a workpl ace relationship with Janine

OBrien, a femrale Data Analyst. The two corresponded



periodically through e-mail both at work and at hone about
conpany business and “friendly” private matters. Plaintiff
becane Ms. O Brien's supervisor in Septenber 1999. Shortly
thereafter, she went on short-termdisability leave. During this
period, plaintiff telephoned or e-nmailed Ms. OBrien “1-2 tines
bi -weekly to see how she was doing.” M. O Brien frequently
confided in plaintiff regarding private matters in her life
during these conversations.
During such a tel ephone conversation on Septenber 18,

1999, plaintiff said to Ms. OBrien “l love ya” and “1 am | ooki ng
forward to you com ng back.” Shortly thereafter, Ms. O Brien
reported this conversation to defendant and cl ai ned t hat
plaintiff was sexually harassing her. On QOctober 6, 1999,
plaintiff spoke with his supervisor, Patricia Virgilli, about
this conversation with Ms. OBrien. Plaintiff confirmed M.
O Brien's account of the substance of the conversation but
enphasi zed that he told her “I love ya” in a friendly, innocent
manner. Plaintiff also recounted incidents of “friendly”
behavior by Ms. O Brien towards hi mand suggested that if
def endant were investigating his conduct, it should |ikew se
i nvestigate her conduct.

On Novenber 1, 1999, Ms. Virgilli notified plaintiff that he
was being term nated for violating the conpany's policy agai nst

sexual harassnment. Defendant conducted no “neani ngf ul



i nvestigation” of the charge against himand failed to
investigate Ms. OBrien's conduct. To the best of plaintiff’s
know edge, defendant has failed to investigate charges of sexual

harassnment “or related m sconduct” agai nst fenal e enpl oyees.
Def endant asserts that plaintiff has failed to state

any cl ai mupon which relief can be granted and has noved to

di sm ss the conplaint pursuant to Fed. R GCv. P. 12(b)(6).
The purpose of a Rule 12(b)(6) notion is to test the

| egal sufficiency of a conplaint. See Sturmyv. Cark, 835 F. 2d

1009, 1011 (3d Cir. 1987). In deciding such a notion, the court
must accept as true the factual allegations in the conplaint and
reasonabl e i nferences therefrom and viewthemin a |ight nost

favorable to the nonnovant. See Rocks v. Phil adel phia, 868 F.2d

644, 645 (3d Cir. 1989). Dismssal of a claimis appropriate
when it clearly appears fromthe face of the conplaint that the
plaintiff can prove no set of facts which would entitle himto

relief. See H shon v. King & Spaulding, 467 U S. 69, 73 (1984);

Robb v. Phil adel phia, 733 F.2d 286, 290 (3d Cir. 1984).! A claim

may be di sm ssed when the facts all eged and reasonabl e i nferences

'n considering a notion to dismss, the court may al so
consi der any docurent of undisputed authenticity appended to the
conpl aint or upon which the conplaint explicitly relies. See
Shaw v. Digital Equipnent Corp., 82 F.3d 1194, 1220 (3d Gir.
1996); Pension Benefit Guar. Corp. v. Wite Consol. Indus., 998
F.2d 1192, 1196 (3d Cr. 1993). The court will thus consider the
“Informati on Systens Staff Retention Program Qutline” appended to
t he conpl ai nt.




therefromare legally insufficient to support the relief sought.

See Pennsylvania ex rel. Zinmrerman v. PepsiCo, Inc., 836 F.2d

173, 179 (3d Gir. 1988).

The essence of plaintiff’s Title VII claimis that
defendant treated himdifferently than its fenmal e enpl oyees in
its manner of investigating and respondi ng to sexual harassnent
charges, which effectively resulted in his term nation because of
gender.

To make out a prina facie case of sex discrimnation
due to disparate treatnent, a plaintiff nust show that he is a
menber of a protected class; that he was qualified for his
position; that he was discharged; and, that others simlarly
situated who were not nenbers of his class were treated nore

favorably. See Morrow v. Wal-Mart Stores, Inc., 152 F. 3d 559,

561 (7th Gr. 1998) (“reverse” sexual discrimnation claim. See

al so McDonnel |l Douglas Corp. v. Green, 411 U S. 792, 802 (1973)

(racial discrimnation clainm; Wldon v. Kraft, Inc., 896 F.2d

793, 797 (3d Gir. 1990) (sane).
Enpl oyers have an affirmative duty to renedy sexually

hostil e and abusi ve conduct. See Kol stad v, Anerican Dental

Ass'n, 527 U S. 526, 545 (1999); Burlington Indus., Inc. v.

Ellerth, 524 U.S. 742, 765, (1998); Anthony v. County of

Sacranento, 898 F. Supp. 1435, 1450 (E.D. Cal. 1995). Courts

have at |east inplied, however, that a mal e who succeeds in



denonstrating that his enployer handl es harassnent clains
differently based upon gender could maintain a discrimnatory

di scharge cl ai m based on disparate treatnent. See Mirrow, 152

F.3d at 561 n.2 (“There is no doubt that selective enforcenent of
conpany policies agai nst one gender and not the other would
constitute sex discrimnation under Title VII”); Pierce v.

Comonweal th Life Ins. Co., 40 F.3d 796, 801 (6th Cr. 1994)

(indicating that plaintiff in “reverse” discrimnation case nay

use McDonnell Douglass test to assert prima facie disparate

treatnent clain); Balazs v. Liebenthal, 32 F.3d 151, 155 (4th

Cr. 1994) (rejecting plaintiff's discrimnatory discharge claim
in part because he failed to allege “he was treated differently
fromany other enployee, nmale or fenmal e, because of his sex”).

I nsofar as plaintiff has alleged discrimnation based

upon his gender, he falls within a protected class. See Oncale

v. Sundowner O fshore Servs., Inc., 523 U S. 75, 78 (1998) (Title

VII protects nen as well as wonen); Tonkins v. Public Serv. Elec.

& Gas, 568 F.2d 1044, 1047 n.4 (3d Cr. 1977) (sane). He alleges
that he was qualified for his position and that he was
termnated. Plaintiff alleges that defendant treated harassnent
clains against females differently and, at |east by inplication,

t hat he woul d not have been term nated had he not been a nale.

He does not explicitly allege that these unspecified fenales were

simlarly situated to him- e.g. whether they stood accused by a



subordi nate enpl oyee. Neverthel ess, the court cannot
conscientiously conclude that plaintiff can prove no set of facts
to support his Title VII disparate treatnent claim

The essence of plaintiff’s ERISA claimis that
def endant used the sexual harassnent charge as a pretext for
termnating himto avoid payi ng the bonus noney he had accrued
under the retention program An enployer may not discharge or
di scrim nate agai nst an enpl oyee for the purpose of interfering
with his attainnent of a right to which he may becone entitl ed

under an ERI SA benefit plan. See 29 U S. C. 8§ 1140; Gavalik v.

Continental Can. Co., 812 F.2d 834, 852 (3d Cr.), cert. denied,

484 U.S. 979 (1987).
Plaintiff maintains that the retention program
constitutes an “enpl oyee pension benefit plan” under ERI SA
ERI SA defi nes an enpl oyee pension benefit plan as any program
establ i shed by an enpl oyer that:
(i) provides retirenent incone to enployees, or (ii)
results in a deferral of incone by enployees for
periods extending to term nati on of covered enpl oynent
or beyond.
29 U.S.C. 8 1002(2)(A). The Department of Labor has construed
ERI SA's provisions to specifically exenpt bonus paynents to
enpl oyees “unl ess such paynents are systematically deferred to
the term nation of covered enploynent or beyond, or so as to

provide retirenent incone to enployees.” 29 CF.R 8§ 2510. 3-

2(c).



Plaintiff argues that the period of “covered
enpl oynment” should be construed as the duration of the retention
program placing the programw thin ERI SA's coverage since two
thirds of the bonus paynents were deferred until the programs
conpletion. Courts construing ERI SA and its regul ati ons have

f ound ot herw se. See Albers v. @Quardian Life Ins. Co., 1999 W

228367, *4 (S.D.N. Y. April 19, 1999) (natural reading of

requi renent that bonus paynents be deferred until term nation of

cover ed enpl oynent is that the statute requires that a plan

generally defer the receipt of inconme to the term nation of

enpl oynment'”) (quoting Hagel v. United Land Co., 759 F. Supp.

1199, 1202 (E.D. Va. 1991)). See also MKinsey v. Sentry Ins.,

986 F.2d 401, 406 (10th G r. 1993) (bonus plan that did not

systematically defer paynents until retirenment not wwthin Act's

coverage); Killian v. MCullogh, 850 F. Supp. 1239, 1246 (E. D
Pa. 1994) (sane). The retention programat issue in this case
provi des for paynent to occur within a discrete tine period and
in no way contenpl ates systematically deferring paynents until
retirement. Plaintiff has not set forth a cognizable cl ai munder
ERI SA.

Plaintiff clains that the circunstances surroundi ng his
term nation by defendant are sufficiently outrageous to support a
claimfor intentional infliction of enotional distress. The

essence of plaintiff’s defamation claimis that defendant fal sely



accused himof sexual harassnment with know edge that he would
have to disclose the ground for his termnation to prospective
enpl oyers and that defendant disclosed to unidentified third
parties that plaintiff had been term nated “for cause.”

Def endant asserts that both clains are barred by the
exclusivity provision of the Pennsylvania Wrker's Conpensati on
Act. The WCA does bar plaintiff's claimfor intentional

infliction of enotional distress. See Matczak v. Frankford Candy

and Chocolate Co., 136 F.3d 933, 940 (3d G r. 1997); Doe v.

Wlliam Shapiro, Esq., P.C., 852 F. Supp. 1246, 1254 (E.D. Pa.

1994); Poyser v. Newman & Co., 522 A 2d 548, 551 (Pa. 1987). The

Act does not, however, bar plaintiff's defamation claim See

Urban v. Dollar Bank, 725 A 2d 815, 819 (Pa. Super. C. 1999)

(defamati on cl ai m agai nst enpl oyer not barred by exclusivity
provi sion since Act not intended to redress injury to
reputation). In any event, plaintiff has failed to set forth
substantively cogni zable clains for defanmation or intentional
infliction of enotional distress.

To state a claimfor intentional infliction of
enotional distress, a plaintiff nust allege intentional or
reckl ess conduct by a defendant which is “so outrageous in
character, and so extrene in degree, as to go beyond all possible
bounds of decency, and to be regarded as atrocious and utterly

intolerable in a civilized society.” Hoy v. Avegelone, 720 A 2d




745, 754 (Pa. 1998). See also Rowe v. Marder, 750 F. Supp. 718,

726 (WD. Pa. 1990) (noting cause of action limted to acts of
extrene “abom nation”), aff’'d, 935 F.2d 1282 (3d Cr. 1991). The
conduct alleged by plaintiff does not renptely satisfy this test.

See, e.g., Andrews v. Cty of Philadelphia, 895 F.2d 1469, 1487

(3d Cir. 1990) (sexual harassnent insufficient); dark v.

Township of Falls, 890 F.2d 611, 623 (3d Cir. 1989) (setting

aside verdict for plaintiff who was defaned and falsely referred

for prosecution); Cox v. Keystone Carbon Co., 861 F.2d 390, 395

(3d Cir. 1988) (ill-notivated callous term nation of enpl oynent

sufficient); Mtheral v. Burkhart, 583 a.2d 1180, 1190 (Pa.

Super. 1990) (falsely accusing plaintiff of child nolestation
i nsufficient).

To sustain a claimfor defamati on under Pennsyl vani a
law, a plaintiff nust show the defamatory character of the
comuni cation; its publication by the defendant; its application
to the plaintiff; the understanding of the recipient of its
def amat ory neani ng; the understanding of the recipient that it
was intended to apply to the plaintiff; special harmto the
plaintiff fromits publication; and, abuse of any conditionally
privileged occasion. See Pa. C.S.A 8 8343(a). To recover
damages, a plaintiff nust also prove that the statenent results
fromsonme fault on the part of the defendant. See U.S.

Heal t hcare, Inc. v. Blue Cross of G eater Phil adel phia, 898 F.2d

10



914, 923 (3d CGr.), cert. denied, 498 U. S. 816 (1990).

“A communi cation is defamatory if it tends so to harm
the reputation of another as to lower himin the estination of
the community or deter third persons from associ ating or dealing

with him” Beverly Enterprises, Inc. v. Trunp, 182 F.3d 183, 187

(3d Cr. 1999) (quotations omtted). An allegedly defamatory
statenment nust also be viewed in context to assess the effect it
is fairly calculated to produce and the inpression it would
ordinarily create wth those anong whomit is intended to

circulate. See Weinstein v. Bullick, 827 F. Supp. 1193, 1197

(E.D. Pa. 1993).
A statenent that sonmeone has been term nated from
enpl oynent or termnated for cause, without nore, is not

defamatory. See Livingston v. Miurray, 612 A 2d 443, 448 (Pa.

Super. 1992); Carney v. Menorial Hospital, 477 N Y.S. 2d 735, 736-

37 (N.Y. App. Div. 1984). As the plethora of |abor-nmanagenent
and unenpl oynent conpensation cases illustrate, in the enpl oynent
context the term“for cause” enconpasses an array of matters

whi ch woul d not subject one to public contenpt or repel others,
e.g., excessive absence, sloppy paperwork, disregard of safety
rules, damage to or |oss of conpany property, insubordination,
use of a conpany conputer for personal purposes, unauthorized use

of a conpany vehicle, fighting with a co-worker. See Terry V.

Hubbel I, 167 A . 2d 919, 923 (Conn. Super. 1960) (“natural and

11



ordi nary meaning [of] the words *‘discharged for cause’ nean no
nore than that the plaintiff was rel eased or dism ssed from an
of fice or enploynent for sonme undisclosed circunstance”). Mny
persons have been term nated “for cause” wi thout |osing esteemin
their conmmunity or the association of others.

In any event, even assuming the alleged statenent is
capabl e of defamatory neaning, there is no show ng of
publ i cati on.

To state a claim a plaintiff nmust identify specific
i ndividuals to whom a defamatory statenent was published. See

Renbert v. Allstate Ins. Co., 2000 W. 1717245, *1 (E. D. Pa. Nov.

15, 2000); MKketic v. Brown, 675 A 2d 324, 331 (Pa. Super. 1996);

Jaindl v. Moore, 637 A 2d 1353, 1358 (Pa. Super. 1994); Raneri v.

DePol o, 441 A 2d 1373, 1375 (Pa. Cm th. 1982) (defamation claim
“defective” where plaintiff alleged publication to “third
persons” for “fail[ure] to allege with particularity the identity
of persons to whomthe statenents were made”).? Plaintiff's

al l egation that defendant published the statenent to unspecified
third parties does not satisfy the requirenments of Pennsylvania

| aw.

2Wthout identifying a recipient of the statenment, of
course, a plaintiff could find it difficult to show that the
reci pi ent understood the statenent's defamatory nmeani ng and t hat
it was intended to apply to plaintiff.

12



Plaintiff's allegation that he will be conpelled to
di scl ose the reason for his termnation to prospective enpl oyers
is also unavailing. That an enpl oyee may foreseeably be required
to relate to prospective enployers or others a defamatory
statenent nade to himby his enployer in communicating the
reasons for his termnation does not constitute actionable

publication. See Jones v. Johnson & Johnson, 1997 W. 549995, *9

(E.D. Pa. Aug. 22, 1997) (defamatory remarks nade by enpl oyer in
connection with termnation are absolutely privileged), aff’d,

166 F.3d 1205 (3d G r. 1998); Lynch v. Borough of Anbler, 1996 W

283643, *7 (E.D. Pa. May 29, 1996) (sane); Strange v. Nationw de

Mit. Inc. Co., 867 F. Supp. 1209, 1221-22 (E.D. Pa. 1994)

(Pennsyl vani a does not recogni ze claimfor conpelled self-
publication of reason stated to enployee for termnation); Yetter

v. Ward Trucking Corp., 585 A 2d 1022, 1025 (Pa. Super.)

(enpl oyer has absolute privilege for statenents nade to
term nated enpl oyee regardi ng reasons for termnation), app.
deni ed, 600 A 2d 539 (Pa. 1991).
Plaintiff also asserts a claimfor wongful discharge.?
I n Pennsyl vani a an enployer may termnate an at-will enpl oyee at

any tinme for any reason what soever except where a di scharge

Plaintiff characterizes this claimas one for a violation
of “public policy.” The court assumes that plaintiff intended to
assert a claimfor wongful discharge as neither Pennsylvani a nor
any other jurisdiction of which the court is aware recogni zes a
private cause of action for a violation of public policy per se.

13



violates clearly mandated public policy. See Borse v. Piece

&oods Shop, 963 F.2d 611, 617 (3d Cir. 1992); Smith v. Calgon

Carbon Corp., 917 F.2d 1338, 1341, 1343-44 (3d Gr. 1990). The

sum and substance of plaintiff’s “Public Policy” claimis that
“defendant violated the public policy of the Comobnweal th of
Pennsyl vani a by knowi ngly m susing sexual harassnent |laws to find
a fraudulent reason to termnate plaintiff’s enploynent and to
escape its contractual obligations in the bonus incentive
contract.”

The public policy exception has been “interpreted
narromy.” 1d. at 1343. A clearly nmandated public policy
necessarily must inplicate nore than private interests in a
particul ar case. A discharge violates public policy when it
thwarts the adm nistration of a Coomonweal th agency or statutory
mechani sm or underm nes a statutory obligation of the enpl oyer

or the enployee. See MlLaughlin Gastrointestinal Specialists,

Inc., 750 A 2d 382, 388 (Pa. 2000). It is applied where an
enpl oyee has been required to commt a crinme, prevented from
conplying with a statutory duty or discharged in violation of a

specific statutory prohibition. See Spierling v. First Anmerican,

737 A 2d 1250, 1252, 1254 (Pa. Super. 1999) (term nation of
plaintiff for reporting Medicare fraud did not violate public
policy as she had no statutory duty to do so, enployer had not

asked her to commt crine and there was no specific statutory

14



prohi bi ti on agai nst her discharge.)

A pretextual termnation to avoid a contractua
obligation to pay a bonus, at least in the circunstances all eged,
does not renotely constitute the type of conduct to which the
narrow public policy exception has been held to apply. Wile
plaintiff does not explicitly predicate his wongful discharge
cl ai mon gender discrimnation, the court also notes that a claim
for wongful discharge nay be maintained only in the absence of

any statutory renedy. See Novosel v. Nationwide Ins. Co., 721

F.2d 894, 899 (3d Cir. 1983); Hy cks v. Arthur, 843 F. Supp. 949,

957 (E.D. Pa. 1994); day v. Advanced Conputer Applications, 559

A 2d 917, 918-19, 921 (Pa. 1989). The Pennsyl vani a Human
Rel ati ons Act provides a renedy for enploynent discrimnation.
Plaintiff’s breach of contract claimis predicated on
t he denial of the accrued bonus nonies. Defendant asserts that
as an at-w |l enployee who could be fired for any reason at any
time, plaintiff cannot nmaintain a breach of contract claim
In the absence of evidence to the contrary, enploynent
relationshi ps in Pennsylvania are presuned to be at-will. See

McLaughlin, 750 A .2d at 287. An enployer, however, can create a

uni l ateral contract by offering additional terns of enploynent
condi tioned upon the enpl oyee’s continued performance of his job.

See Kemmerer v. I1Cl Anericas Inc., 70 F.3d 281, 287 (3d Gr.

1995) (deferred conpensation plan created a unilateral contract

15



whi ch coul d be accepted by enpl oyee's continued enploy wth

conpany). See also Bauer v. Pottsville Area Energency Med.

Servs., 758 A 2d 1265, 1269 (Pa. Super. 2000). |In Bauer, the
def endant's enpl oyee handbook enphasi zed that enpl oynent was at-
wll, but also set forth conditions under which an enpl oyee coul d
attain certain enunerated benefits. The Court concluded that an
enpl oyer’ s conmuni cation to enpl oyees of certain rights may
constitute an offer of a contract with those ternms which the
enpl oyee may accept by continuing to performthe duties of his
job without a need for additional or special consideration.
While this may be characterized as a nodification of
the at-w Il enploynent relationship, it is nore realistically
viewed as a contract incidental or collateral to at-wll
enpl oynent. An enpl oyer who offers various rewards to enpl oyees
who achi eve a particular result or work a certain anount of
overtine, for exanple, may be obligated to provide those awards
to qualifying enpl oyees, although retaining the right to

termnate themfor any or no reason. See Donahue v. Federal Exp.

Corp., 753 A 2d 238, 242 (Pa. Super. 2000) (discussing case of

di scharged at-will enpl oyee who had no cogni zabl e wr ongf ul

di scharge claimbut allowed to sue for breach of profit sharing
prom se). Defendant did not prom se continued enpl oynent for any
fixed term but did offer paynments for the express purpose of

encour agi ng enpl oyees to renain.

16



Def endant's retention programby its ternms created four
unil ateral contracts (one for each incentive period) which
condi ti oned acceptance upon plaintiff's continued enpl oynent
t hrough the respective incentive period. Plaintiff remined
enpl oyed by defendant through three of the incentive periods.
According to the terns of the retention program plaintiff was
entitled to receive his accrued bonus noney for these periods
unl ess he was term nated for cause.?

Plaintiff alleges that defendant know ngly used an
unf ounded charge of sexual harassnent to di scharge hi mand evade
its obligation to pay himthe accrued bonus noney. Defendant
drafted the retention program statenent. Defendant coul d have
specified in the termnation for cause provision that a
determ nation of “cause” shall be at the sole discretion of the
enpl oyer or for any reason so characterized by the enployer. It
did not do so. In the absence of any such qualification, the

term “cause” signifies just or reasonable cause. See Banas v.

Matthews Int'l Corp., 502 A 2d 637, 648 n.11 (Pa. Super. 1985)

(reference to discharge for cause inplies objectively just

cause). See also Pyle v. Meritor Savings Bank, 1995 W. 695085,

‘As plaintiff was enployed at the close of the first three
periods, the court assunes that he received the pronm sed 33% of
the incentive for those periods and is seeking the bal ance of
67% Should plaintiff prevail on his Title VII claim of course,
he would be entitled to all such anmounts he woul d have received
had he not been unlawfully term nated.

17



*2 (E.D. Pa. Nov. 21, 1995) (term nation “for cause” provision
inplies “reasonabl e” determnation). |[If, as he alleged,
plaintiff can prove that defendant know ngly di scharged him
W t hout cause, he could qualify for the accrued incentive
paynments under the “due to no fault of their own” provision in
the retention programstatenent. See id. at *3 (plaintiff who
may not have wrongful discharge claimmy still assert dism ssal
was pretextual to show he was not termnated “for cause”).®
Consistent with the foregoing, defendant’s notion wll
be granted in part and denied in part. Plaintiff may proceed
with his Title VII and breach of contract clains. The other

clains will be dismssed. An appropriate order will be entered.

Wiile this provision refers to reductions in force and
rel ocation, the use of “such as” and “etc.” suggests those
references are not exclusive. Again, it is defendant which
drafted the program statenent.

18



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

GREGORY PI LKI NGTON : ClVIL ACTI ON
V.
CGU | NSURANCE CO., | NC. NO. 00- 2495
ORDER
AND NOW this day of February, 2001, upon

consi deration of defendant's Mdtion to Dismss and plaintiff’s
response, consistent with the acconpanyi ng nenorandum IT IS
HEREBY ORDERED t hat defendant's Mtion is GRANTED as to
plaintiff's ERISA, intentional infliction of enotional distress,
wrongful di scharge and defamation clains, and the Mdtion is

ot herw se DENI ED.

BY THE COURT:

JAY C. VWALDMAN, J.



